Pender County
Planning and Community Development

Planning Division
805 S. Walker Street
PO Box 1519
Burgaw, NC 28425

Phone: 910-259-1202
Fax: 910-259-1295
www.pendercountync.gov

South Holly Shelter Estates
Variance

Case Number: VAR 2024-17

Application Type: Variance

Applicant: Larry Ray Horrell

Owners: Larry Ray Horrell

Location: The subject property is located within the RA, Rural Agricultural zoning district and is
located to the south of South Holly Shelter Estates Road and the Northeast Cape Fear River in
the Holly Township.

Property ID #(s): 3257-09-6110-0000

Description: Larry Ray Horrell, applicant and owner, is requesting a variance for relief from the
Pender County Unified Development Ordinance standards outlined in Section 4.14 ‘Zoning
District Dimensional Requirements”. Specifically, the applicant is seeking a 28.8" variance from
the required 30’ front setback for the placement of a home in the RA, Rural Agricultural, zoning
district.

Current Zoning: Rural Agricultural (RA)

Board of Adjustment Meeting
6/5/2024

Included: Application Materials, Application Package, Narrative, Site Plan


http://www.pendercountync.gov/

STAFF REPORT FOR VAR 2024-17
VARIANCE APPLICATION

APPLICATION SUMMARY

Case Number VAR 2024-17

Hearing Date June 5, 2024, Board of Adjustment
Applicant Larry Ray Horrell

Property Owner Larry Ray Horrell

Parcel Identification Number 3257-09-6110-0000

Acreage 0.7 Acres

Township Holly

Zoning District RA, Rural Agricultural

Pender 2.0 Future Land Use Category Rural Agriculture

VARIANCE PROPOSAL

Larry Ray Horrell, applicant and owner, is requesting a variance for relief from the Pender
County Unified Development Ordinance standards outlined in Section 4.14 "Zoning District
Dimensional Requirements." Specifically, the applicant is seeking a 28.8' variance from the
required 30’ front setback for the placement of a home in the RA, Rural Agricultural, zoning
district.

LOCATION

The subject property is located within the RA, Rural Agricultural, zoning district and is located
to the south of South Holly Shelter Estates Road and the Northeast Cape Fear River in the Holly
Township. The property may be further identified by Pender County PIN: 3257-09-6110-0000.
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PROPERTY DESCRIPTION

The subject property consists of one parcel (PIN: 3257-09-6110-0000) that is approximately 0.7
acres of land. The parcel is located to the south of South Holly Shelter Estates Road and borders
the Northeast Cape Fear River. The parcel is zoned RA, Rural Agricultural.

The parcel previously included a residential structure that was destroyed in Hurricane Florence
in 2018. The applicant intends to construct a new residential structure in the approximate
footprint of the former structure. There is a 30-foot overhead power line easement located less
than 10-feet from the rear of the proposed residential structure, as well as wetlands behind the
30-foot power line easement towards the rear lot line. Additionally, there is a 40-foot wide
private access easement running through the north end (front) of the parcel.
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Below: Zoning Map of Subject Property
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VARIANCE DESCRIPTION

The applicant is requesting a variance for relief from the Pender County Unified
Development Ordinance (UDO) standards outlined in Section 4.14 "Zoning District Dimensional
Requirements." Specifically, the applicant is seeking a 28.8-foot variance from the required 30-
foot front setback for the placement of a home in the RA, Rural Agricultural, zoning district. If
approved, the applicant’s residential structure will be setback 1.9 feet from the 40-foot
roadway easement on the northeast corner and 14.5 feet on the northern corner. The site plan
is attached in the Board’s packet for reference.

As described in the submitted narrative, that can be found in the Board’s packet, the applicant
is proposing the County allow for relief from the 30-foot front setback required in the
RA, Rural Agricultural, zoning district. The applicant is intending to build a residential
structure in the approximate footprint of the structure that was previously on the parcel
and destroyed in Hurricane Florence in 2018, prior to their purchasing of the property (see
Attachment 1 for the Deed, as recorded by the Register of Deeds in Deed Book 4812, Pages
603-604). According to the applicant’s narrative, this cannot be done without the approval of
the requested variance due to limited buildable space on the lot. The lot contains a 30-foot
power line easement with electric power lines overhead and wetlands located behind the
easement that cannot be built upon. Due to these limitations, potential construction would be
limited.

Section 4.14 of the Pender County UDO lists dimensional requirements for each zoning district.
The Rural Agricultural zoning district requires newly created lots to be one (1) acre in size as
shown in Table 4.14 of the UDO below. However, this lot was legally established as late as 1966
(Per Map Book 9 Page 102 in the Register of Deeds, see Attachment 2) and is
therefore considered a legally established non-conforming lot and new development would
have to comply with today’s setback regulations.

It is important to note that no structures can be located within utility easements. However,
setback requirements do not apply to the utility easement.

Section 4.6.5 of the Pender County UDO discusses Lot Type, Width, and Depth, and
more specifically, Lot Line Equivalents (4.6.5.B). The 40-foot access easement on the parcel
creates a Lot Line Equivalent, therefore, the front setback applies to the access easement and
not the property line and any structure would have to meet the 30-foot front setback
requirement from the access easement. An excerpt of this section is provided on the following

page.
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Below: Zoning District Dimensional Requirements Table 4.14 of the UDO

Dimensional
RA RP RM IT
Standards © -
15,000
15,000 ’ 15,000
Lot Size 1 Acrel® | 77! (1) (7) |sq. ' 1Acre | 1Acre | (1) | 1Acre
Sq. Ft. Ft.(®) Sg. Ft.
, 60,000 | 22,000
Lot Size Duplex 5q. Ft. Sq. Ft. (1) (1)
Min. Area 10 5 5 5
NA 5 Acres 1 Acre | 1 Acre | 5 Acres NA
Rezoning(3) Acres | Acres Acres | acres
Min. Lot Width-Ft 100®) 80® (1) (7) 80® 80 100 100 | (1) 100
Min. Chord Length at
ROW line for “cul de 45 30 (1) 20 30 30 45 45 (1) 45
sac’s”
Min. Front Yd.-Ft. 30® 30 (1) (7) 258 25 40 50 (1) 50
Min. Side Yard-Ft 151® 10 (1) (7) 10® 10 25 25 (1) 25
?:g; Corner Yard Ft 15 15 1 | @ 12 12 20 5 | (1) | 25
Min. Rear Yard-Ft 30® 25 (1) (7) 10® 10 25 25 (1) 25
Max. Height-Ft 350 350 45 35 40 40 50 50 (1) 40
Min. Req. Structure
in. 7eq. Structu 308 30 (1) 200 | 20 | (1) | (11) | (1) | s0
Separatlon

4.6.5 Lot Type, Width, and Depth (UDO)

B. Lot Line Equivalent - The following provisions shall apply in the determination of a lot line
equivalent.

1) A front lot line equivalent is a straight line joining the foremost points of the side lot lines. In
the case of rounded property corners at street intersections, the foremost point of a side lot
line shall be assumed to be the point at which the side and the front lot line would have met
without such rounding.

2) A front lot line is any lot line adjacent to a public or private right-of-way or ingress/egress
easement. In the case of a corner lot, either side adjacent to a street maybe considered to be
the front, provided the structure to be located on the lot is situated to meet the required front,
side and rear yards for the zoning district in which the lot is located.

The site plans associated with this request can be found in the Board’s packet as Attachment 3
and Attachment 4 and are provided below.
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Below: Site Map Showing Proposed Home and Setbacks
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Below: Zoomed-In Site Plan
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ZONING ADMINISTRATOR’S CONCLUSION

The applicant is requesting a 28.8-foot relief from Section 4.14 of the UDO, which requires a
30-foot front setback in order to have the appropriate space to construct a residential
structure. The existing 40-foot access easement that runs through the property creates a lot
line equivalent, as described in Section 4.6.5 of the UDO, making the front setback requirement
30-foot from the access easement and not the property line, limiting the useable space of the
parcel. The applicant cites the access easement, overhead power line easement, and
wetlands on the parcel as reasons why this request is appropriate. If approved, the
applicant’s residential structure will be set back 1.9 feet from the 40-foot roadway easement on
the northeast corner and 14.5 feet on the northern corner.

PENDER COUNTY UDO VARIANCE EVALUATION

3.14 VARIANCE

3.14.1 Applicability

A. The Board of Adjustment may vary certain requirements of this Ordinance, in harmony
with the general purpose of these regulations, where special conditions applicable to the
property in question would make the strict enforcement of the regulations impractical or
result in a hardship in making reasonable use of the property.

B. The Board of Adjustment may waive certain requirements when authorized to do so by
provisions adopted as a part of this Ordinance.

C. No variance shall be permitted that would have the effect of allowing a use not permitted
in the use table of Section 5.2.3.

D. No variance shall be permitted that would allow a project to exceed the maximum density
as to number of dwelling units to the acre in a Zoning District. This maximum density shall
be inclusive of any density bonus allowance or additional units in a planned unit
development.

E. The need for the variance cannot be a result of the owner’s own actions and cannot be
for strictly economic reasons.

F. The Board of Adjustment may grant variances in the following special circumstances, as
indicated in Section 3.14.7 of this Ordinance.

3.14.6 Burden of Proof

The applicant seeking the variance shall have the burden of presenting evidence sufficient to
allow the Board of Adjustment to reach the conclusions set forth below (Findings), as well as the
burden of persuasion on those issues.

3.14.7 Findings
In granting any variance, the Board of Adjustment shall make the following findings:
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A. That special or unique circumstances or conditions or practical difficulties exist which
apply to the land, buildings or uses involved which are not generally applicable to other
land, buildings, structures, or uses in the same zoning districts;

1) Unnecessary hardship would result from the strict application of the ordinance. It shall
not be necessary to demonstrate that, in the absence of the variance, no reasonable
use can be made of the property.

2) The hardship results from conditions that are peculiar to the property, such as
location, size, topography. Hardships resulting from personal circumstances, as well
as hardships resulting from conditions that are common to the neighborhood or the
general public, may not be the basis for granting a variance.

3) The hardship did not result from actions taken by the applicant or the property owner.
The act of purchasing property with knowledge that circumstances exist that may
justify granting of a variance shall not be regarded as a self-created hardship.

4) The requested variance is consistent with the spirit, purpose, and intent of the
ordinance, such that public safety is secured and substantial justice is achieved.

B. In making the findings above, the Board of Adjustment may give special weight to the
number and percentage of nearby properties that share characteristics for which the
variance is requested by the applicant. The Board of Adjustment may grant a variance to
expand an existing structure, including the expansion of a nonconforming structure if the
findings listed above can be made.

BOARD OF ADJUSTMENT: FINDING OF FACTS

1. It is the Board’s CONCLUSION that the hardship of which the applicant complains
results/does not result from the strict application of the ordinance. It shall not be
necessary to demonstrate that, in the absence of the variance, no reasonable use can
be made of the property.

a. This conclusion is based on the following FINDINGS OF FACT:

2. It is the Board’s CONCLUSION that, the hardship results/does not result from
conditions that are peculiar to the property, such as location, size, topography.
Hardships resulting from personal circumstances, as well as hardships resulting from
conditions that are common to the neighborhood or the general public, may not be
the basis for granting a variance.

a. This conclusion is based on the following FINDINGS OF FACT:

3. It is the Board’s CONCLUSION that the hardship results/does not result from actions
taken by the applicant or the property owner. The act of purchasing property with
knowledge that circumstances exist that may justify granting of a variance shall not
be regarded as a self-created hardship.

a. This conclusion is based on the following FINDINGS OF FACT:
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4, It is the Board’s CONCLUSION that, the requested variance is consistent/not
consistent with the spirit, purpose, and intent of the ordinance, such that public safety
is secured, and substantial justice is achieved.

a. This conclusion is based on all of the FINDINGS OF FACT:

BOARD OF ADJUSTMENT ACTION FOR VARIANCE

MOTION SECONDED

APPROVED DENIED UNANIMOUS
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APPLICATION FOR VARIANCE

THIS SECTION FOR OFFICE USE

Application No. | va 202U4~000\7 Date /11 /2024

Application Fee $ 260 00 Invoice Number: OC\O 7‘%@‘7

SECTION 1: APPLICANT INFORMATION

Applicant’s Loy Raq Ramell , | Laerq Ray Barretl

Name: B . Owner’'s Name: B lete wkwiuz [

Applicant’s Po.Bex Y Owner's Po. Box a9y

Address: Weallace, NC 2€4bb Address:

City, State, & : .

Zip ' ' City, State, &2Zip | (), il o ce , Ne asyeL

Phone Number: Glo- 376- 189S Phone Number: Gro-319¢ - 1Sy

Email Address: Indu;#u/ p.'_m_l qM o ke Ema‘ulA::I%roess & & A

Legal relationship of P

applicant to landowner: € a wil.

SECTION 2: PROJECT INFORMATION

Property Identification al Total property acreage:

Number (PIN): 32517- 09- bllo -o0¢c 0.50

Zoning Classification: (R a Variance Size:

Variance Location & Address | |26 S /—l.t/-, Sheller Estutes 7\’;;,90 a7 [%[ Poink  NC. 29¢
L ot

Describe Variance and | Vorl ance Gona  Jhe Stmr Set peck tremments ecaitlen the

amount or type requested: | Rure-( AgricnHure. Zoning Diskrict hasedl wpia abedred Neralive
SECTION 3: SIGNATURES

Applicant’s Signature | %‘ ") /?I ) M Date: Y.5- 2024

Applicant’s Name K g " ’ Date:

Printed ot W | 'Rm Nerrell H-5-2024

Owner’s Signature f%n‘? FM O(/& Lo f Vi Date: | ¢ ¢ 2,24

Owner’s Name Printed |~ |_ ey _Rw el Date: Y-5-2 024
" NOTICE TO APPLICANT:

1. The Board of Adjustment shall review applications for a variance and shall be the approving authority for all requirements.
All applicants seeking a variance shall schedule a pre-application conference with the administrator to discuss the procedures, standards, and
regulations required for variance approval.

3. An application for a variance shall be submitted in accordance with application requirements.

4. Once the application has been determined complete, the Administrator shall schedule a public hearing and give notice to adjoi ning/abutting
property owners and aggrieved parties in the form of applicant supplied #10 envelopes with paid first class postage.

5. The applicant seeking the variance shall have the burden of presenting evidence sufficient to allow the Board of Adjustment to reach the
conclusions set forth below (Findings), as well as the burden of persuasion on those issues.

6. Applicant must also submit the information described in the Variance Checklist provided below.

Applicant or agent authorized in writing must attend the public hearing.

8. Once the public hearing has been advertised, the case will be heard unless the applicant withdraws the application or unless the Board of
Adjustment agrees to table or delay the hearing.

ot

OFFICE USE ONLY
O | VA Fees $250 | Total Fee Calculation$ C5C GO
: Cash: Credit Card: Check:
Payment Method : il L 0 Master Card & Check # {147
O Visa
Application received by: Ve Cleery | Date: {/11/2024
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NARRATIVE

Applicants are seeking a variance from the front setback requirements for real property
located within the Pender County Rural Agricultural Zoning District, as such setback
requirements are set forth within Section 4.14 of Pender County Unified Development
Ordinance. Currently, the front setbacks for a property located within the Rural Agricultural
Zoning District is thirty feet (30°).

The Applicants purchased an existing parcel of land that is identified by Pender County
Parcel Identification Number 3257-09-6110-0000 on or about May 5, 2023 with their deed being
recorded in Deed Book 4812, at Page 603 in the Office of the Pender County Register of Deeds
and with the property being described as Lot No. 27 of Holly Shelter Estates as shown on the
survey plat map recorded in Map Book 10, at Page 16 in the Office of the Pender County
Register of Deeds. A copy of the Applicant’s Deed and the original survey plat map of Holly
Shelter Estates is attached hereto.

The property purchased by the Applicants previously had a residential structure located
thereon which was destroyed by the flood waters from the Northeast Cape Fear River during
Hurricane Florence in September 2018. The flood damaged residential structure was torn down
and removed from the property prior to the Applicants purchasing the property on or about May
5,2023.

Applicants intend to construct a new residential structure on the property and within
approximate footprint of the previous residential structure; however, the construction of such
residential structure cannot be achieved unless a variance is obtained from the front set back
requirements of the Rural Agricultural Zoning District due to the actual portion of the lot that can
be utilized for constructing a residential structure thereon being limited in size due to the
existence of the following existing conditions, as the same on are shown on the attached survey
plat map entitled “Proposed Lot Layout” prepared for the Applicants by Tideland Surveying,
PLLC on April 4, 2024 and on April 10, 2024 (“Plat Maps™), which a copy of the Plat Maps are
attached hereto:

a) the front lot line is located along the western right-of-way line of Holly Shelter
Estates Road, which is forty feet (40”) in width and such roadway lying immediately adjacent to
the Northeast Cape Fear River;

b) the existence of a thirty foot (30°) wide power line right of way with electric
power lines located therein with the powerline being located less than ten feet (10”) from the rear
building line of the proposed residential structure; and

c) the existence of wetlands that are located behind the thirty foot (30°) wide power
line right of way to the rear lot line, which would limit any residential structure being
constructed therein.

As a result of the above existing conditions, the proposed construction of the residential
structure, as shown on the Plat Maps, can only be achieved if there is a variance from the front



set back requirements 28.1” on the southern portion of the lot and decreasing to 15.5” on the
northern portion of the lot as you move along the front lot line. If the variance from the front lot
line were not granted, the approximate set back line based upon the thirty foot (30°) set back
requirement within Section 4.14 of the Pender County Unified Development Ordinance and
which is represented on the Plat Maps as “FRONT SETBACK”, would result in Applicants only
being allowed to construct a residential structure in very limited size and to the extent that no
real beneficial use could be made if the residential structure were actually constructed on the
property even though the structure would comply with the side and rear setback requirements of
Section 4.14 of the Pender County Unified Development Ordinance.

Due to the unique circumstances stated above, a hardship does exist that is peculiar to the
Applicant’s property which is not necessarily common to other properties located within the
neighborhood known as “Holly Shelter Estates™ or the general public. If granted, the requested
variance will be consistent with the spirit, purpose, and intent of the Pender County Unified
Development Ordinance, such that the public safety remains secured and substantial justice is
achieved by the public and the Applicants.



ATTACHMENT 1:
Deed
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Doc No: 20115323

Recorded: 05/05/2023 10:29:17 AM
Fee Amt: $26.00 Page 1 of 2
Excise Tax: $130.00

Pender County North Carolina

Sharon Lear Willoughby, Register of Deeds
BK 4812 pG 603 - 604 (2)

’Re renpe . /302 DEED

Parcel ldentification Number Assessor’s Office Verification
/ 3257-09-6110-0000

Prepared by Corbett & Fisler, Attorneys, Burgaw, North Carolina 28425-0727
This deed made on May 4, 2023 by:

GRANTORS GRANTEE
Joshua Rivers Ezzell (unmarried) Larry Ray Horrell
908 Old Maple Hill Road and spouse
Maple Hill, NC 28454 Aleta Whaley Horrell
P. O. Box 94

Wallace, NC 28466-0094

The designation Grantors and Grantee as used in this instrument shall include the designated parties, their heirs,
successors and assigns.

Grantors, for a valuable consideration paid by Grantee, receipt of which is acknowledged, convey to Grantee in
fee simple the parcel of land, located in Rocky Point Township, Pender County, North Carolina, which is Lot
Twenty Seven (27) of Holly Shelter Estates as shown on the map recorded in Map Book 10, at page 16, of the
Registry of Pender County, North Carolina.

Grantee shall have and hold the above land and all its privileges and appurtenances in fee simple.

The property described above was acquired by Grantors by the deed recorded in Deed Book 4676, at page 1754,
of the Registry of Pender County, North Carolina. The principal residence of Grantors is not located on the
property described above.

Grantors covenant with Grantee that Grantors are seized of the premises in fee simple; Grantors have the right
to convey the same in fee simple; Grantors will warrant and defend the title against the lawful claims of all
persons except those noted below; and title is marketable and free and clear of all encumbrances except, (1) the
lien for property taxes which come due after the execution of this instrument, (2) restrictions of record, and (3)
utility easements created prior to the execution of this instrument.

IN WITNESS WHEREOF, the hands of Grantors have been hereunto set on the day and year first above written.

A



Bk 4812
Pg 604

"/ // © % 728 / /

Joshua Rivers Ezzell

North Carolina, County of Pender

I certify that Joshua Rivers Ezzell personally appeared before me this day, each acknowledging to me that he
voluntarily signed the foregoing document for the purpose stated therein and in the capacity indicated..

Date: May 4, 2023.

~ -~ \ .S C O ﬁh”a
/’ W | "‘ﬁm ‘f‘% a-:“"uﬁ & a’%
"L A . ‘\.-4 - EO% ‘.l' .".@A g:;

_. | -:;‘ :‘ P '-. /\ -
Official Signature of Notary g Q—f %ﬁmﬁ‘ﬁ%& T =
* i 0} Byp@ i3
TDNOD LN S. b z%'t%} vt S S
Notary Public (Printed or Typed Name) - %ﬁ%& venapoe” 7‘{{‘@’?
%'f@%@@ o
INSERF&HIICTAL SEAL

My commission expires \o-14- Q© Q.Nl



ATTACHMENT 2:
Map of Holly Shelter Estates (1966)
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ATTACHMENT 3:
Site Plan




LARRY HORRELL
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ATTACHMENT 4:
Site Plan- Zoomed In
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